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LAWRENCE G. WASDEN
Attorney General
State of Idaho
P.O. Box 83720
Boise, Idaho 83720-0010
(208) 334-4534
PAUL R. PANTHER
Deputy Attorney General
Chief, Criminal Law Division
LORI A. FLEMING
Deputy Attorney General

IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
DENISE ELIZABETH CLARK aka
STOGSDILL, aka CLARK-STOGSDILL
Defendant-Appellant.

NO. 43350
Ada County Case No.
CR-2008-13217

RESPONDENT'S BRIEF

Issue
Has Clark failed to establish that the district court abused its discretion by
relinquishing jurisdiction and executing her underlying unified sentence of five years,
with one year fixed, imposed upon her guilty plea to grand theft?

Clark Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Clark pled guilty to grand theft and the district court imposed a suspended unified
sentence of five years, with one year fixed, and placed Clark on probation for five years.
(R., pp.108-13.) On June 28, 2013, Clark’s probation officer arrested her on an Agent’s
Warrant. (R., pp.129-30.) The state subsequently filed a motion for probation violation
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alleging Clark had violated her probation by incurring the new charge of misdemeanor
domestic violence; failing to attend and/or successfully complete Cognitive Self Change
as directed; failing to pay her fines, fees, costs and restitution as ordered by the district
court; failing to maintain full-time employment; frequenting an establishment where
alcohol is the main source of income; consuming and/or possessing alcohol on three
different occasions; and using marijuana on two different occasions. (R., pp.141-76.)
Clark admitted to violating some of the conditions of her probation, and the district court
revoked her probation and reinstated her on probation for four years with the special
condition that she enroll in and successfully complete Ada County Drug Court. (R.,
pp.187-91.)
Just over six months later, the state moved to discharge Clark from Drug Court
and subsequently filed a motion for probation violation alleging she had violated the
terms of her probation by failing to successfully complete the Ada County Drug Court;
and failing to pay her fines, fees, costs and restitution as ordered by the district court.
(R., pp.205-14.) Clark stipulated to her discharge from Drug Court and admitted to
violating her probation as alleged. (R., p.219.) The district court subsequently revoked
Clark’s probation, ordered her underlying sentence executed, and retained jurisdiction
for 365 days. (R., pp.221-24.) After a period of retained jurisdiction, the district court
relinquished jurisdiction and ordered Clark’s sentence executed without reduction. (R.,
pp.230-33.)

Clark filed a notice of appeal timely from the district court’s order

relinquishing jurisdiction. (R., pp.234-36.)
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Clark asserts the district court abused its discretion when it relinquished
jurisdiction “because she learned a lot while on the TC rider.” (Appellant’s brief, p.5.)
The record supports the district court’s decision to relinquish jurisdiction.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to relinquish jurisdiction is a matter within the sound discretion of the trial
court and will not be overturned on appeal absent an abuse of that discretion. See
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203,
205-06, 786 P.2d 594, 596-97 (Ct. App. 1990). A

court’s

decision

to

relinquish

jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be
inappropriate under I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583,
584 (Ct. App. 1984).
Clark is not an appropriate candidate for probation.

In its report to the district

court recommending relinquishment, ISCI staff stated, “The recommendation is based
on non-completion of available programs, apparent unwillingness to examine her
behaviors, and make necessary changes critical to her success in this program and on
supervision.” (PSI, p.383. 1) At the rider review hearing, the state noted:
Ms. Clark was removed from TC for lying repeatedly and bartering
and not embracing the programming. And from the State’s view that’s
consistent with her performance on probation and also in drug court. She
has violated her probation twice now. She’s been kicked out of drug court
and now she’s been kicked out of TC. And really she just simply refused
to engage and has given the Court very few options.
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Citations to the PSI are to the electronic file “Clark 43350 psi.pdf.”
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(Tr., p.15, Ls.3-12.) The district court subsequently set forth in detail its reasons for
relinquishing jurisdiction and declining to reduce Clark’s sentence. (Tr., p.19, L.10 –
p.22, L.11.) The state submits that Clark has failed to establish an abuse of discretion,
for reasons more fully set forth in the attached excerpt of the sentencing hearing
transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Clark’s conviction and
sentence.
DATED this 27th day of November, 2015.

/s/
LORI A. FLEMING
Deputy Attorney General

CATHERINE MINYARD
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 27th day of November, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
BEN P. MCGREEVY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

/s/
LORI A. FLEMING
Deputy Attorney General
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17
and she understands that she put herself in that
position before the Court today.
But she did want me to let you know she
did learn a lot through the program. One, that
she's not a victim, that she cannot focus on
negative things. She must focus on the present
and not the past. Her statement she made to me
yesterday while we were visiting that holding onto
past issues will create more future issues, that
life is what you make it, what the mind conceives
can be achieved, that she needs to be a real,
likeable person for other people and being a first
rntc version of herself is better being a second
rate version of someone else.
So what I want you to recognize about
this time is, although we have this
recommendation, was not entirely wasted. Rother
than sending her to prison, I'll ask you to
consider another option given the amount of time
that she's had this case around. One thought
would be to reinstate her and require her to do
the New Life program here with the City Lights.
She's got the application filled out. She's
looked into that.
I know thot if she did that City lights
19
THE COURT: Thank you. Ms. Clark, do you
wish to make a statement or present any
information regarding disposition today'?
THE DEFENDANT: Your Honor, at this point J
feel like if I talk anymore, I'm going to cry more
and I'm really trying not to.
Before you sentence me, I want to thank you
for sentencing me to the TC because I did learn a
lot.
THE COURT: Ms. Clark, I think that it's too
bad that you didn't complete the TC, but as the
prosecutor has pointed out, the behaviors that
were observed both on your first, initial
probation by Judge Wilper and then on your second
probation whlle In drug court and now demonstrated
on the rider are exactly the problems;
manipulation, lying, attempting to get around the
rules, not doing what you're asked to do. And so
I'm just not seeing any kind of change in
behavior.
I don't •• I don't think probation is
appropriate. It's clear to me that you're going
to filll probation. You foiled on the
jurisdictional •• excuse me, the rider program.
There's no wily you're going to make it on
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program, she wouldn't be able to work during that
program, but eventually she wants to be able to
work as a waitress or a telemarketer and then get
into a degree program in criminal justice and
psychology. She indicates that it's her desire
someday to help addicted youth.
She did want you to know that she does
have a chance to get two of her children back if
she can get out of custody by November.
So I'll ask you to consider some option
other than sending her directly to prison at this
time.
If the Coun Is not Inclined to do
that, I ask you to consider a Rule 35. And as I
noted, her fixed time, I believe, Is served at
this point. She had credit for 54 when she was
sent on il rider ilnd I think Jurisdiction was
retained on July 9th. So I think she is beyond
that one year.
I'll ask you to consider a Rule 35 on
the indeterminate portion of the sentence. And if
you're going to Impose the sentence, I'll ask you
to recommend the work center so she can transition
back Into society.
Thank you.
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probation. You failed at two prior probations and
you foiled on drug coun. You didn't do any of
the things that you were supposed to do. So I
don't see how you can possibly do well on
probation at this point. During any period of
probation you'd be likely to either commit new
crimes or get yourself In more trouble than you're
already in.
The fact of the matter is you still owe
money on restitution to your victims in this case.
And your children -- you know, to bo very honest
with you, your children •• and you've got quite a
few and you've lost every single one of them your children are not better off with someone who
uses and associates with the people that you
associate with. Being a parent Is much more than
just having children. Being a parent is actually
taking and making hard decisions and actually
supporting your chik:lren and you have done none of
those things ever. There are good reasons that
you lost your children in the past. And so I
would hope that you make the changes necessary to
be a good mom, but so far I haven't seen that
that's the case.
~_o I'm not going to put you on
..... ·- ...• -
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21
probation and I am going to follow the
recommendations of the Department of Correction.
And I will note for record the Department of
Correction almost never recommends relinquishment.
It happens rarely. And In order for them to
recommend relinquishment it's something that has
to be approved by the supervisory teom. So it's
not something that they do lightly. I have seen
people do very poorly on the retained Jurlsdlctlon
ond yet still get a recommendation of probation.
So I take a recommendation of relinquishment
seriously.
I do understand that it's a mailer of
discretion for the Court, but I've applied the
Toohlll factors and find that the recommendation
of relinquishment is appropriate and so I am going
to follow the recommendation and decline to
exercise the retained jurisdiction.
You are hereby remanded to the custody
of the Idaho State Board of Correction for
execution of the original Judgment, which was a
judgment under the Unified Sentence Act of the
Stale of Idaho of an aggregate of five years with
one fixed followed by four indeterminate. I
boliovo at this time you will get credit for tlme
23
materials be returned and sealed.
MR. VOGT: For the record, Your Honor, the
Stale Is returning Its PSI records.
THE COURT: Thank you.
MR. FUISTING: I do have the presentence
materials and am returning those right now.
THE COURT: Thank you.
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served of 411 days. So she's now served all of
her •• all of the fixed time.
In an exercise of discretion I'm
denying the Rule 35 on the indettirminate period.
She needs the supervision and I hope they do not
put her on !ow supervision. She will rail aml
when she falls she will give •• commit new victims
•• create new victims and commit new crimes and
get herself in even more trouble than she already
is in. Past history Is the best predictor or
future history.
So l am not Imposing new court costs,
fines, fees or restitution. You have the right to
appeal and if you cannot afford an attorney you
can request to have one appointed at publtc
expense. Any appeal must be filed within 42 days
of the date Judgment ls made and filed. Again, in
making that appeal you may be represented by an
attorney and if you can't afford one, one will be
appointed.
And I will leave rt to the Department
of Correction to determine the appropriate
placement and will not make any recommendations at
this time.
I would ask that the presentenc('j
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R E P O R T E R'S C E R T I F I C A T E
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I, KIM I. MADSEN, Official Court
Reporter, County of Ada, State of Idaho. hereby
certify:
That I am the reporter who took the
proceedings had In the above-entitled action in
machine shorthand and thereafter the same was
10 reduced into typewriting under my direct
11 supervision; and
12
That the foregoing transcript contains
13 a full, true, and accurate record of the
14 proceedings had in the above and foregoing cause,
16 which was heard at Boise, Idaho.
16
IN WITNESS WHEREOF, I have hereunto set
17 my hand this_day of
, 2015.
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~lADSEN, Official Co"rl Reporter
22
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CSR No. 428
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Kirn M~dse11,

ornct~I Court Reporter,
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Boise, Idaho
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